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HE BOUNDARIES ACT de­
cision published in the Win­
ter 1983 edition of the 

Quarterly does indeed, as the article 
says, raise “a number of questions”. 
Those questions and the analysis given 
are certainly worth close examination 
by the Ontario Land Surveyor; the 
aspects of the problem demand a thor­
ough knowledge of the foundations of 
legal boundary expertise. I wonder, 
though, if another question might be 
raised?

Mr. Justice Cooley of the Michigan 
Supreme Court categorically referred to 
the land surveyor as one who “has had 
a training in one of the exact sciences, 
where every problem within its purview 
is supposed to be susceptible to accurate 
solution . . .” Hence it is true that as 
surveyors we are “not a little impatient 
when [we are] told that, under certain 
circumstances, [we] must recognize in­
accuracies, and golvern [our] actions 
by facts which lead [us] away from the 
results which theoretically [we] ought to 
reach”.

Because we must recognize that 
inaccuracies may (and usually do) exist, 
boundary surveying becomes an art; the 
exact sciences are relegated to the status 
of mere tools, having less importance 
than laymen or even some surveyors 
realize.

How many times has the prospective 
purchaser looked at the posts marking the 
lands involved in transfer and subsequent 
to purchase claimed to have “bought 
100 feet” on the faith of a written or 
graphic description? How many times 
have surveyors tried to lay off deed or 
proportioned distances to the detriment 
of long established occupation and pos­
session?

We have all heard the experts echo 
the statement: “Give me specific facts” 
or “there are no clear rules in boundary 
retracement” when questioned by our 
surveying colleagues. While it is true 
there are no absolutes (but One), it 
may be possible to theorize principles 
or rules to a degree. This has been done 
for us already; the courts have built a

kind of reality around certain practical 
surveying problems.

The doctrine of estoppel is admit­
tedly abstract and controversial to the 
surveyor but is surprisingly evident in 
the fundamental reasoning involved in 
boundary law. It is defined in Osborne’s 
Law Dictionary as “the rule of evidence 
or doctrine of law which precludes a 
person from denying the truth of some 
statement formerly made by him, or the 
existence of facts which he has by 
'T’ords or conduct led others to believe 
in. If a person by a representation induc­
es another to change his position on 
the faith of it, he cannot afterwards 
ceny the truth of his representation.”

When dealing with case law studies 
involving estoppel, we often see the 
word “equitable” as a modifying adject­
ive. It seems to me that the words are 
equivalent; estoppel is a legal tool which 
evolved with the purpose of overriding 
injustice. It’s very definition is built 
around equity. In fact equity is, in my 
view, the basis of many common law 
doctrines: e.g. adverse possession, laches, 
priority of evidence, etc.

The Boundaries Act decision in 
the Quarterly mentioned that “a con­
ventional boundary” may have been 
represented by the fence and that the 
fence would then “have to be judged 
by the common law rules applicable.” 
It is this doctrine which I would like to 
briefly examine.

The law regarding conventional 
boundaries and especially the effect of 
estoppel in concluding parties involved 
is aptly rendered in Grasett v. Carter 
(1884) 10 S.C.R. 105.

Ritchie, C.J.:
“I think it is clear law, well established 
at any rate in the Lower Provinces 
where I came from, and I believe it 
must be established everywhere, that 
where there may be a doubt as to 
the exact true dividing line of two 
lots, and the parties meet together 
and then and there determine and 
agree on a line as being the dividing 
line of the two lots, and, upon the 
strength of that agreement and deter­
mination, and fixing of a conventional 
boundary, one of the parties builds 
to that line, the other party is estop­
ped from denying that that is the true 
dividing line between the two prop­
erties.”

Strong, J.:
“I take the law to be well settled, 
that if adjoining land owners agree 
to a dividing line between their re­
spective properties, and one of them, 
knowing that the other supposes the 
line so established to be the true line, 
stands by and allows him on the faith 
of such supposition to expend money 
in building upon the premises accord­
ing to the line assented to, he is 
estopped from showing that he was 
mistaken, and from denying that he 
is bound by the line which he has 
thus induced the other party to rely 
upon.”

Henry, J.:
“There is no doubt in my mind on 
the evidence, that that line was agreed 
upon. The law applicable to conven­
tional lines, I take to be, that if a 
line is agreed upon and one party acts 
upon it and improves the land, and 
the other party is estopped from say­
ing that the line is not the right one.”

It should be noted that the fixing 
of the conventional line in Grasett v. 
Carter did not affect the title of the lands. 
It merely defined the extent of the title 
of the adjoining owners. The Boundaries 
Act decision refers to “the principles set 
down in Bea v. Robinson 3 R.P.R. 154” 
and specifically to the section quoted 
by counsel:

“In Grasett v. Carter one of the pre­
requisites for finding a conventional 
line was that there be uncertainty as 
to the dividing line of the two lots 
and that the uncertainty be resolved 
by the agreement of the parties. In 
that case it was impossible to deter­
mine the true boundary of the proper­
ties because of errors made in the 
original and subsequent surveys and 
because the land had been physically 
altered. In my view when the parties 
do not know the location of the line 
because they have made no inquiries 
or other attempts to discover it, that 
is not an uncertain boundary that can 
be varied by agreement. In the case 
at bar although there had been some 
problems with surveys, it is clear that 
it was possible to determine the true 
boundaries, and from this fact I con­
clude that the boundaries of the adjoin­
ing lots were not uncertain, they were 
merely unknown. I doubt therefore 
that the facts support a finding of a 
conventional line that could be en­
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forced as against the true boundary. 
If the true boundaries were determined 
and found to differ from the agreed 
line, to enforce the agreed line would 
result in a transfer of title to the 
property situate between the true and 
agreed lines.”

The conventional boundary in Gras- 
ett v. Carter, however, was not establish­
ed by the surveyor, but by parol 
agreement between the parties. It is 
important to underline this fact. The 
principle is further expounded in Davis­
on v. Kinsman (1853) 2 N.S.R. 1, 69 
(C.A.)

Haliburton, C.J.:
“In fact the actual location of those 
settlers was almost a matter of guess­
work, but they did locate themselves 
on what they supposed to be the lot 
granted or conveyed to them, and 
adjusted their boundaries with each 
other as best they might . . . This 
would have produced a fruitful field of 
litigation had not the Court upheld 
the principle that where the parties 
had mutually established the boundary 
between them upon the land, they 
should be bound by it . . .  If to save 
that expense, the parties in mutual 
ignorance of where the line between 
them would in strict accuracy run, 
agreed to establish such a line as was 
then satisfactory to both of them the 
Court would not allow either to depart 
from it. This is a thing that must be 
done upon the land - no writing can 
be substituted for it - but whether it 
is done by measurement, by reference, 
by agreement between themselves, like 
all things else, is liable to mistakes 
. . .  I can see no end to it, but by 
adhering to the principle that where 
a line has been settled and adjusted 
in good faith upon the land, neither 
party shall be permitted to dispute it 
. . . They in fact did nothing them­
selves but what they might have auth­
orized a surveyor or arbitrators to do 
for them, and surely an act done by 
themselves cannot be less binding than 
an act done by others by their author­
ity.”

It is essential to notice that the 
adjoining parties only did what they 
might have authorized a surveyor to do 
and nothing more. If the parties involved 
will bind themselves by the actions of 
a third party agent, how much more 
should they be bound and estopped by 
their own actions. It was confirmed in 
Dell v. Howe (1857) 6 U.C.C.P. 292 
(C.A.) that unalterable boundaries can 
be created by parties who are not regis­
tered land surveyors.

The exclusive nature of Section 2 
of the Surveys Act should be interpreted 
as controlling quality of agency only

and not to create mischief when survey­
ors find supposed errors in settled pos­
sessions.

It follows that a close scrutinization 
of Bea v. Robinson is necessary. The 
Editor’s Note in the Real Property Re­
ports states in part:

“The decision of Boland J. has nar­
rowed the applicability of the princi­
ple, at least in Ontario, almost to 
the point of rejecting “a just and 
equitable doctrine with much appeal” 
altogether. Boland J. concludes that 
an agreement for a conventional line 
is only enforceable where it can be 
deemed to establish the true and an­
cient boundary. Where the true bound­
aries can be established by reference 
to a registered plan or deeds, or by 
any other means, a contradictory line 
established by conventional line is 
unenforceable.”

While the decision in Bea v. Robin­
son is not questioned an analysis of the 
court’s reasoning for disputing the fact 
of a conventional line is required.

Madame Justice Boland first stated 
that a conventional boundary could only 
exist where it marked the true and an­
cient limit between contiguous parcels. 
The court further stated that this was 
not the case because it was “clearly 
possible” to determine the “true” limit 
by survey. However, the court failed to 
question the validity of the survey. On 
examination of the subject survey fabric 
and the records of surveyors involved, 
it is evident that the positioning was 
done by purely mathematical methods; 
those methods being only an opinion of 
the surveyor involved. Other surveyors 
may have used other mathematical 
methods resulting in different positioning. 
In other words, original monuments of 
the subject line were not found and the 
boundary was not just merely “unknown” 
but was truly lost as defined by Section 
1 of the Surveys Act. This being the case, 
the owners may not have needed to 
employ a surveyor when settling the 
boundary between their properties. As 
we have previously discussed, they should 
be bound by their own actions even more 
than they would be bound by the actions 
of a third party agent.

From this we can conclude that no 
transfer of title has taken place. Robin­
son and Bea in building the fence may 
have peacefully marked the boundary 
between their respective existing estates. 
Thus, Madame Justice Boland’s applica­
tion of the statute of Frauds cannot 
apply; there is a definite distinction be­
tween “title” (an intangible entity) and 
“extent of title” (a tangible entity). Fur­
ther, successors in title must know that 
“caveat emptor” applies. A vendor can 
only sell what he owns and no more.

If a boundary is settled between parties, 
then successors in title must be bound 
by that positioning. A mischief is created 
when peaceful agreements are later de­
nounced.

In arguing that conventional bound­
aries cannot disagree with plans or deeds, 
Boland J. fails to see the true purpose of 
a legal description, especially if that 
description was written to portray an 
original physical fixing of a boundary. 
It seems clear that the cases mentioned 
earlier imply that deed or plan descrip­
tions are not monumented boundaries; 
only in special circumstances can bound­
aries be precisely defined on paper only. 
The purpose of a description is to give 
an approximate location of the property 
in question; boundaries must be settled 
separately. If land is severed by an 
unmarked line set out by plan or deed, 
the true physical location of that line 
may not precisely exist until adjacent 
owners agree upon it, whether they reiy 
on the professionalism of a surveyor or 
not. The key here is that both owners 
must agree to the marking of the line. 
Suppose a situation where a non-resident 
owner conveys a part of his lands to 
another without monumentation, with the 
intention of transferring a specific width 
or dimension. If the parties do not visit 
the property or do any act to mark the 
line of division on the ground, then there 
is no question that the line has been 
fixed by the conveyance and a surveyor’s 
responsibility, if acting for one or both 
parties, is to run that line exactly as 
described. The intention of the parties 
in this case is clear; a negligent surveyor 
may end up “buying” a fence, or worse, 
an apartment building. The fact that an 
unmarked boundary does certainly exist 
is not argued here; it is the precise 
physical definition of the boundary out­
side of special circumstances that is in 
question.

Another example is expedient:
Let us suppose that a square Lot 

30 on Registered Plan 1457 as monu­
mented conforms precisely with the plan 
description - i.e. 200 feet frontage on 
the northerly limit of an East-West Road 
Allowance by 200 feet deep. Suppose 
then that owner A conveyed the East 
Part of Lot 30 to owner B without 
monumentation by a metes and bounds 
description which describes the land as 
100 feet frontage by 200 feet deep.
Owner A then conveyed the remainder 
of Lot 30 to C again without monumen­
tation and again by metes and bounds 
description which describes a parcel with 
100 feet frontage by 200 feet deep.
There is no question that there is a point 
where B’s estate ends and C’s estate
begins even though that limit has not 
been monumented. Let us now suppose 
that B & C wished to determine that line 
and in so doing hired a surveyor to
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mark the line out for fencing. The sur­
veyor performed his function with reason­
able care but, alas, as is possible in all 
circumstances, a mistake of one foot 
was made. The owners then viewed the 
l;ne with approval and built their fence 
on the line as marked. Buildings were 
subsequently erected with reference to 
that marked line.

Applying the law previously refer­
red to, the owners B & C in acquiescing 
to the surveyor’s line (the longer the 
time period, the better) have fixed that 
boundary notwithstanding the unambig­
uous nature of the descriptions. Further, 
if they wished to save the expense of a 
survey, they might run that line them­
selves. Why should either party be allow­
ed to later decide that another position 
for the boundary is possible? Any such 
claim would certainly be contradictory 
to equitable principles established by the 
courts.

In Madame Justice Boland’s own 
words “conventional lines . . . resolved 
boundary disputes with a great deal of 
justice. Equity prevented the parties from 
going back on their agreement” .

It is interesting that the Boundaries 
Act Tribunal quoted from the Canadian 
Encyclopedia Digest to support its deci­
sion. It should be noted that the quoted 
statement was found in the case Hooey

v. Tripp (1912) 25 O.L.R. 578 (C.A.) 
and was taken from the judgement of 
Middleton, J. who happened to give the 
dissenting judgement in the court.

While the principle stated may be 
law, it’s application might only be con­
strued to affect contractual covenants 
within the deed. A description should be 
recognized as only an addendum to the 
contract and not as an absolute indicator 
of intention. Middleton, J. attempted to 
apply the principle to the description; 
the majority of the court decided other­
wise. In the same case Latchford, J. 
in his judgement stated: “ I should be 
prepared - were it necessary to go so 
far - to disregard such rules rather than 
sanction by following them an act of 
injustice, if not dishonesty.” While this 
statement was made in reference to strict 
application of area proportionment, it 
clearly reveals the equitable posture of 
the judiciary.

Mr. Wilkins, Counsel for the de­
fendant in the Davison v. Kinsman case 
had a similar position to that of the 
Tribunal in his losing argument: “A 
conventional line, in opposition to that 
defined in a deed (description is the 
proper word), could not, upon principle, 
be established upon parol evidence” ; 
and further: “extrinsic evidence contra­
dicting any part of it (the deed) is inad-

missable, unless, to give effect to the 
deed, it is indispensable to have recourse 
to it.” It is important to notice that this 
was the losing argument.

However, to reinforce that which 
has previously been stated, the following 
is quoted from the judgement of Rich­
mond J. in Equitable Building and In­
vestment Co. v. Ross (1886) 5 N.Z.L.R. 
229 (S.C.): “Neither the words of a deed, 
nor the lines and figures of a plan, can 
absolutely speak for themselves. They 
must, in some way or other, be applied 
to the ground.” and further: “In any 
case it will be found impossible in the 
long run to dispense with the reference 
to possession as one of the bases of 
title to land. It would be intolerable 
that after an unquestioned occupation 
of twenty, or it may be fifty years, the 
person who has supposed himself to be 
the owner of a house should be told by 
a Court of law, on the evidence of 
surveyors, that he has no title to the 
eight or nine inches of land on which 
one of his outer walls is standing.”

In quoting these passages reference 
must be also be had to the Tribunal’s 
statement that “No evidence was pre­
sented to indicate that the parties to 
the original conveyance of Parcel 3270 
had defined on the ground the lands 
to be conveyed, either by themselves



Keeping Legal Surveys 
Under Control-or vice versa
----------------------------------------------- BY JOHN ]. H. HUNT----------------------------------------------

HEN LEGAL SURVEYS 
are performed, the over­
riding concern is that the 

original monument location is preserved, 
while on the other hand, when control 
surveys are performed the over-riding 
concern is that of absolute co-ordinated 
positioning— sometimes these concerns 
conflict in areas where there are pre­
viously co-ordinated legal surveys com­
bined with newly located Control Monu­
ments. (To replace either those destroyed 
Control Monuments upon which the 
previously legal survey was based, or as 
additional Control Monuments establish-

CCONVENTIONAL LINES
Cont'd from page 4
or by a surveyor on their behalf, and 
that the land was then incorrectly de­
scribed in words in the subsequent con­
veyance.” I must submit that from the 
information presented in the article, it 
appears that no evidence was presented 
to indicate otherwise. Following Gwynne, 
J. in Palmer v. Thornbeck (1877) 27 
U.C.C.P. 291 (C.A.): “As to the true 
boundary line between lots, the onus 
probandi lies upon the plaintiff who 
seeks to change the possession.” Al­
though it is admitted that Boundaries 
Act decisions cannot and should not be 
used as precedents, the ruling in appli­
cation B-114 stated that lacking evidence 
to the contrary, occupational lines reflect 
the site of an original survey of the 
boundaries made in accordance with the 
relevant instruments of title. Query: How 
is it now that deed lines, which seem not 
to ever have been marked until some 34 
years after the possessory boundaries 
are fixed, are confirmed as true and 
unalterable?

While it is most probable that facts 
and evidence not mentioned in the ar­
ticle have given the Tribunal reason to 
believe that a conventional boundary was 
not established, we must as surveyors 
be careful and selective in reading any 
material which purports to demonstrate 
legal principles in boundary retracement. 
It must t>e remembered that land registry 
systems, which initiated the need for 
paper and descriptions in conveyancing, 
must not govern the facts on the ground. 
The registry systems must be recognized 
as administrative servants to land own­
ership; not vice-versa. As surveyors it 
is incumbent on us to act equitably in 
our quasi-judicial function and not be 
swayed to tangible numbers by our math­
ematical minds. Let us not be mere 
technicians but true professionals. •

ed at the request of the local Borough).

Inasmuch, as a legal survey has to 
consider and respect settled occupation 
and monumentation within a prescribed 
area, then it is beholden that a control 
re-survey has to consider and conform, 
when possible, to settled legal survey 
co-ordination within the same prescribed 
area; - notwithstanding the fact that on 
such a re-survey the previous co-ordinate 
values assigned in the prescribed area 
appear to be less than perfect when 
considering the newly computed optimum 
co-ordinate values.

On occupying these NEW Control 
Stations and where no attempt was made 
to consider previously assigned co-ordin­
ate values on legal monumentation in 
determining the final co-ordinated values 
on these Control Stations, then differ­
ences, on legal monuments lying outside 
the tolerable limits, sometimes occur. 
To all intents and purposes a tolerable 
limit could be construed as being
0.015m or less, both in Eastings and 
Northings; differences in co-ordinates 
within this range would allow that the 
monumentation be considered “on” and 
the previously co-ordinated values held.

In those instances when this toler­
able difference is exceeded, the following 
problems occur:
A. If, as in normal practice, the pre­

viously co-ordinated value assigned to 
the legal point is wished to be held as 
a “FIX ”; then it would be necessary 
to call the actual position of the legal 
point displaced by the difference be­
tween the prior and the recently as­
signed co-ordinated values - even 
though the legal monumentation can 
be proved not to have moved, espec­
ially when such monumentation is 
in the form of Bronze caps or cut 
crosses, such co-ordinate value dis­
placement gives a false impression
as to the original legal monument
position, or;

B. the new co-ordinate value from the 
assigned new Control Monument 
values on the Legal Point could be 
held thus disagreeing with previous 
co-ordinates, bearings and, distances 
on plans of record.

NEITHER CONDITION “A” OR “B” 
IS SATISFACTORY.

Here follows a few suggestions
which would, in a majority of cases,
eliminate the problems encountered.

Prior to the setting of FINAL co­
ordinates on NEW control monuments

the closest local previously co-ordinated 
legal monumentation should be “tied in” 
and values calculated from these Control 
Monuments (the co-ordinates on the 
Control Monuments at this stage would 
be those as computed through the normal 
“Manor” or approved program).

If differences in co-ordinates on the 
same legal point are found to be greater 
than 0.015 then ACTUAL regard to the 
PREVIOUS co-ordinate values on legal 
monumentation HAS to be taken into 
consideration PRIOR to any FINAL 
assigned co-ordinate value on the new 
Control Monument. As in any survey, 
the legal monumentation “tied in” has 
to be verified as to its original position 
at the time of the initial co-ordination. 
This check can be accomplished by ade­
quate field measurements be it by the 
crew performing the Control Survey or 
if necessary by staff conversant with 
legal re-establishment.

The MAXIMUM difference be­
tween previous legal monument values 
and initial values obtained from the new 
Control Monuments per the “Manor” 
program should not exceed 0.030m, 
differences up to and including this 
amount could then be “weighted” or 
apportioned so that the NEW co-ordinat­
ed Control Survey AS W ELL as the 
previous legal survey are SUPPORTIVE 
OF EACH OTHER. As a practical 
solution an elementary split of any dif­
ferences comes to mind— but I am sure, 
with justification, that there are “weigh­
ty” arguments against such a simplistic 
approach.

When the differences are above
0.030m then the assumption has to be 
that the previous control monumentation 
values were in error or that the previous 
methods of field work in assigning co­
ordinates to the legal monumentation 
was in error or possibly a combination 
of both. In such cases, the previous 
legal co-ordinates have to be considered 
erroneous.

In closing, it is hoped that surveyors 
involved with control surveys do not 
lose sight of the fact that control monu­
ments and their perpetuation were and 
are established to provide measurement 
control mainly for engineering and legal 
survey projects rather than performing 
exercises in mathematical perfection. If 
a surveyor has to wear two hats, one 
for Control and one for Legal, then let 
them both be the same size (in co-ordin­
ates).

The above comments and sugges­
tions are solely the ramblings of a legal 
surveyor who sometimes finds himself 
lost when trying to juxtapose the legal 
and control outlooks on co-ordinates 
within the same organizations —  be they 
private or public. •
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